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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA
FILE NO. 07-376

LARKEY-WRIGLEY, LLC, a Delaware
limited liability company, individually
and on behalf of all others similarly
situated,

Plaintiff,

(Jury Trial Demanded)
COMMERCIAL DEFEASANCE, LLC,
a North Carolina limited liability
company, and DEFEASANCE
HOLDING COMPANY, LLC, a North

)
)
)
)
)
g
v. ) CLASS ACTION COMPLAINT
)
)
)
)
)
Carolina limited liability company, )
)
)

Defendants.

Plaintiff Larkey-Wrigley, LL.C, individually and on behalf of all others similarly situated,
brings this action against defendants Commercial Defeasance, LLC (“Commercial Defeasance™)
and Defeasance Holding Company, LLC (“DHC"), and alleges as follows:

NATURE OF ACTION

1. This individual and class action is brought to recover undisclosed compensation
wrongfully taken by defendants from clients who “defeased” securitized commercial mortgage
loans. Defeasance is the process of replacing a mortgage secured by commercial real estate with
United States government obligations or other eligible securities as substitute collateral for such
loans. Because buyers of Commercial Mortgage-Backed Securities (“CMBS”) have purchased a
financial product designed to generate a predictable yield from the steady cash flow arising from
mortgages underlying the securities, such mortgage or CMBS borrowers are subject to

significant prepayment “lock-out” restrictions and penalties on their commercial real estate
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loans. CMBS borrowers must therefore seek alternative prepayment options if they desire to
refinance, sell, or redevelop the real estate assets that constitute the secured collateral. The
CMBS borrower seeking defeasance is thus required to provide substitute collateral sized to
generate sufficient cash flow to match all of the debt service payments of the mortgage loan. The
defeasance process provides CMBS borrowers with an otherwise unavailable prepayment option
while balancing CMBS investors’ preference that borrowers have no option to prepay.
Defeasance allows for the release of the secured collateral during the prepayment “lock-out”
period while providing a continued source of predictable cash flow for the CMBS investor.

2. The defeasance process is complex. As a result, a cottage industry of financial
advisors has arisen to represent, advise and counsel CMBS borrowers and shepherd them
through the defeasance process. Commercial Defeasance holds itself out as a “structured finance
company.” Commercial Defeasance purports to have “assembled a dedicated team of deal
managers that offers clients the most extensive experience in the industry.” Commercial
Defeasance further claims to have “defeased thousands of CMBS Loans — more than all of our
competitors combined.” Commercial Defeasance’s promotional literature states that “[t]he
complex defeasance proceés involves a host of professionals, from attorneys and accountants to
servicers, trustees and rating agencies.” Commercial Defeasance advertises that “We charge a
flat fee disclosed up front for our services.”

3. Commercial Defeasance requires that each of its clients execute a standard,
boilerplate Engagement Agreement, which states that: “Our only fees are the fixed Processing
Fee, Advisory Fee, and, if applicable, the Extension Fee . . . which we earn by managing the
defeasance process for you.” This Engagement Agreement further states that Commercial

Defeasance “will not receive any compensation or commission in connection with the purchase
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and delivery of the securities that will serve as the defeasance collateral.” The Engagement
Agreement is accompanied by a “Defeasance Cost Estimate,” which purports to disclose and
itemize the “Total Defeasance Cost” to the client. Commercial Defeasance’s Engagement
Agreement represents that the total compensation for its defeasance services is disclosed and
transparent. In reality, however, Commercial Defeasance’s true and total compensation is neither
fully disclosed nor transparent. Instead, Commercial Dgfeasance receives additional
compensation from the structure of its defeasance transactions, through. a hidden “windfall” it
takes at the expense of its clients.

4, Plaintiff, on behalf of itself and the Class, alleges that Commercial Defeasance
improperly took undisclosed compensation, thereby breaching its contractual obligations under
its Engagement Agreement, breaching its fiduciary duty to its clients, and constituting both
constructive and common law frand, as well as violating North Carolina’s Unfair and Deceptive
Trade Practices Act, N.C. Gen. Stat. § 75-1.1. In addition to seeking compensatory damages,
plaintiff seeks the imposition of a constructive trust over sums actually or constructively held by
Commercial Defeasance and DHC to protect and secure the proceeds of defendants’ wrongful
conduct. (Plaintiff and members of the class are sometimes referred to herein as Commercial
Defeasance’s “client(s).””)

5. Commercial Defeasance’s boilerplate Engagement Agreement uniformly states
that *“all matters relating hereto shall be governed by and construed and interpreted in accordance
with the laws of the State of North Carolina,” The Engagement Agreement also contains an
integration clause, under the heading “Complete Agreement,” which states that the contract
“contains the complete and entire understanding of the parties with respect to the subject matter

hereof.” It is alleged, upon information and belief, that the Engagement Agreement entered into
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by and between Commercial Defeasance and plaintiff is the same or substantially the same for
each of the Class members.

JURISDICTION

6. This Court has original diversity jurisdiction over this matter pursnant to 28
U.S.C. § 1332(d)(2)(A). This is a ‘“civil action in which the matter in controversy exceeds the
sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which . , . any
member of a class of plaintiffs is a citizen of a State different from any defendant.” Plaintiff
Larkey-Wrigley, LLC (*Larkey-Wrigley” or “plaintiff”) is a Delaware limited liability company
with its primary place of business in California. Defendants Commercial Defeasance and DHC
are North Carolina limited liability companies with their primary places of business in
Mecklenburg County, North Carolina.

7. Venue is proper under 28 U.S.C. § 1391(a)(2) because the events giving rise to
plaintiff’s claims occurred in this judicial district. Venue is also appropriate here because,
pursuant to § 1391(a)(1), the named defendants conduct their business and reside in
Mecklenburg County and are citizens of North Carolina. Defendants systematically and
continuously transact their business in the State of North Carolina. Commercial Defeasance’s
Engagement Agreement (“Engagement Agreement” or “Contract”) also contains a contractual
venue provision whereby the “Borrower hereby submits to the jurisdiction of the State and
Federal courts located in the State of North Carolina.”

THE PARTIES
8. As previously stated, plaintiff is a Delaware limited liability company doing

business in California. After retaining Commercial Defeasance as its financial advisor, by
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