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United States District Court,
E.D. North Carolina,
Western Division.
J. Kevin WILSON and wife, Azita Wilson, Plaintiffs,
v,
DRYVIT SYSTEMS, INC., Defendant and Third-
Party Plaintiff,
V.
NCW Development, Inc., et al., Third-Party Defen-
dants.
and
D.T. Glossen Construction, Inc., D.T. Glosson Con-
struction d/b/a Glosson Drywall Construction Co.,
and Glosson Drywall Construction, Co., Fourth-Party
Plaintiffs,
V.
Custom Designed Exteriors, Inc., Fourth-Party De-
fendant.
No. 5:00-CV-242(BR).

May 17, 2002.

Homeowners, who claimed their new home was
damaged by manufacturer's allegedly defective exter-
nal cladding system, brought suit against manufac-
turer, alleging negligence, gross negligence, negli-
gent misrepresentation, fraud and unfair trade prac-
tices, Manufacturer removed suit and moved for
summary judgment. The District Court, Britt, Senior
District Judge, held that: (1) under North Carolina
law, economic loss rule precluded tort recovery for
damage to other parts of home allegedly caused by
cladding system; (2) manufacturer did not negligently
misrepresent system to homeowners; (3) manufac-
turer could not be held liable for fraud on basis of
alleged misrepresentations made about system to
third parties; (4) manufacturer did not fraudulently
conceal any defects in absence of any evidence that
alleged defects were not readily discoverable; and (5)
manufacturer did not commit unfair trade practice.

Motion for summary judgment granted.
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111 Federal Courts 170B €373

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(A) In General
170Bk373 k. Substance or Procedure; De-
terminativeness. Most Cited Cases

Federal Courts 170B €420

170B Federal Courts
170BVI State Laws as Rules of Decision
170BVI(C) Application to Particular Matters
170Bk420 k. Judgments. Most Cited Cases

In diversity action, substantive law of state applies to
claims, but standard for summary judgment is proce-
dural matter governed by federal law. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.

[2] Products Liability 313A €156

313A Products Liability

313All Elements and Concepts

313Ak154 Nature of Injury or Damage
313Ak156 k. Economic Losses; Damage to

Product Itself. Most Cited Cases

(Formerly 313Ak17.1)
Under North Carolina law, the economic loss rule
prohibits the purchaser of a defective product from
bringing a negligence action against the manufacturer
or seller of that product to recover purely economic
losses sustained as a result of that product's failure to
perform as expected.

13] Action 13 €=27(1)

13 Action
1311 Nature and Form
13k26 Contract or Tort
13k27 Nature of Action
13k27(1) k. In General. Most Cited

Cases

Under North Carolina law, claims against manufac-
turer or seller to recover purely economic losses sus-
tained as result of product's failure to perform are
govermned by contract law.
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[4] Produets Liability 313A €156

313A Products Liability

313AI1 Elements and Concepts

313Ak154 Nature of Injury or Damage
313Ak156 k. Economic Losses; Damage to

Product Itself. Most Cited Cases

(Formerly 313Ak17.1)
Under North Carolina Law, economic losses caused
by defective product, for which buyer must sue in
contract rather than tort, include damages to the
product itself.

151 Products Liability 313A €156

313A Products Liability

313AIl Elements and Concepts

313Ak1354 Nature of Injury or Damage
313AKk156 k. Economic Losses; Damage to

Product Itself. Most Cited Cases

(Formerly 313Ak17.1)
Under North Carolina Law, where a defective prod-
uct causes damage to property other than the product
itself, losses attributable to the defective product are
recoverable in tort rather than contract.

16] Products Liability 313A €156

313A Products Liability

313AII Elements and Concepts

313Ak154 Nature of Injury or Damage
313Ak156 k. Economic Losses; Damage to

Product Itself. Most Cited Cases

(Formerly 313Ak17.1)
Under North Carolina law, when & component part of
a product or a system injures the rest of the product
or the system, only economic loss has occurred, and
recovery is limited to contract law under economic
loss rule.

171 Products Liability 3134 €156

313A Products Liability
313All Elements and Concepts
213Ak154 Nature of Injury or Damage
313AKk156 k. Economic Losses; Damage to
Product Itself. Most Cited Cases
(Formerly 313Ak17.1)

Products Liability 313A €214
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313A Products Liability

313AI1H Particular Products

313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak17.1)
Under North Carolina law, homeowners suffered
purely economic loss, and thus could not sue in tort
for water damage to other parts of house allegedly
caused by faulty external cladding system designed to
protect home from weather, as cladding system was
integral component of house; alleged defect caused
damage only to other parts of same structure.

Restatement (Third) of Torts § 21 comment.
(8] Products Liability 313A €=117

313A Products Liability
313All Elements and Concepts
313Ak117 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
{Formerly 313Ak42)

Products Liability 313A €214

313A Products Liability

313Al1l Particular Products

313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak42)
Manufacturer of allegedly defective external cladding
system was not liable to homeowners for negligent
misrepresentation regarding reliability of system ab-
sent any evidence that manufacturer made any verbal
or written misrepresentations directly to homeowners
or that homeowners spoke to, or relied on promo-
tional materials of manufacturer in deciding to install
system on new home,

[9] Fraud 184 €53

184 Fraud

1841 Deception Constituting Fraud, and Liability
Therefor

184k2 Elements of Actual Fraud
184k3 k. In General. Most Cited Cases

Under North Carolina law, essential elements of ac-
tionable fraud are: (1) false representation or con-
cealment of a material fact; (2) reasonably calculated

to deceive; (3) made with intent to deceive; (4) which
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in fact does deceive; and (5) resulting in damage to
the injured party.

110] Products Liability 313A €117

313A Products Liability
313All Elements and Concepts
313Ak117 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
{Formerly 313Ak42)

Products Liability 313A €214

313A Products Liability

313AIll Particular Products

313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak42)
Under North Carolina law, manufacturer of allegedly
defective external cladding system did not engage in
fraud with respect to homeowner's decision to install
product on their new home, where manufacturer
made no verbal or written misrepresentations to
homeowners.

111} Products Liability 3134 €117

313A Products Liability
313Al1 Elements and Concepts
313Akil7 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
(Formerly 313Ak42)

Products Liability 313A €214

313AIII Particular Products
313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak42)
Under North Carolina law, homeowners could not
recover in fraud against manufacturer of allegedly
defective external cladding system based on alleged
material misrepresentations that manufacturer made
to builders, trade associations, governmental entities,
and other third parties regarding its product.

313A Products Liability
3

[12] Products Liability 313A €~=117
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313A Products Liability
313A1l Elements and Concepts
313AKk117 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
(Formerly 313Ak42)

Products Liability 313A €214

313A Products Liability

313AUI Particular Products

313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak42)
Under North Carolina, absent any evidence that
homeowners actually heard or read misleading state-
ments that manufacturer allegedly made to third par-
ties regarding its external cladding product, state-
ments could not form basis for fraud claim against
manufacturer.

13] Fraud 184 €17

184 Fraud
1841 Deception Constituting Fraud, and Liability
Therefor
184k 15 Fraudulent Concealment
184k17 k. Duty to Disclose Facts. Most
Cited Cases

Products Liability 313A €117

313A Products Liability

313All Elements and Concepts

313AkI117 k. Representations or Conceal-

ment; Fraud. Most Cited Cases

(Formerly 313Ak7)
Under North Carolina law, a duty to disclose material
facts arises where material facts are accessible to the
vendor only, and he knows them not to be within the
reach of the diligent attention, observation and judg-
ment of the purchaser,

[14] Products Liability 313A €117

313A Products Liability
313All Elements and Concepts
313Ak117 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
(Formerly 313Ak7)
Under North Carolina law, in order to establish fraud
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based on a seller's failure to disclose material defects,
a buyer must show that the material defects were not
discoverable in the exercise of the buyer's diligent
attention or observation.

[15! Products Liability 313A €~>117

313A Products Liability
3E3AIl Elements and Concepts
313AKk117 k. Representations or Conceal-
ment; Fraud. Most Cited Cases
(Formerly 313Ak42)

Products Liability 313A €214

313A Products Liability

313AIlI Particular Products

313Ak214 k. Buildings and Building Compo-

nents and Materials. Most Cited Cases

(Formerly 313Ak42)
Under North Carofina law, homeowners could not
recover for alleged fraudulent concealment by manu-
facturer of defects in its external cladding system in
the absence of any evidence that the alleged defects
were not discoverable in the exercise of diligent at-
tention or observation by the homeowners or third
parties.

116] Antitrust and Trade Regulation 29T €134

29T Antitrust and Trade Regulation
29THI Statutory Unfair Trade Practices and Con-
sumer Protection
29TII(A) In General
29Tk 133 Nature and Elements
29Tk134 k. In General. Most Cited

Cases

(Formerly 92Hk4 Consumer Protection)
In order to establish a claim for unfair trade practices
under North Carolina law, a plaintiff must show that
(1) defendant committed an unfair or deceptive act or
practice; (2} the action in question was in or affecting
commerce; and (3) the act proximately caused injury

to the plaintiff. West's N.C.G.S A, § 75-1.1 et seq.

[17] Antitrust and Trade Regulation 29T
€=135(1)

29T Antitrust and Trade Regulation
29TI11l Statutory Unfair Trade Practices and Con-
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sumer Protection
29THKA) In General
29Tk133 Nature and Elements

29Tk135 Practices Prohibited or Re-

quired
29Tk135(1) k. In General; Unfair-
ness. Most Cited Cases
(Formerly 92Hk4 Consumer Protection)

Antitrust and Trade Regulation 29T €136

29T Antitrust and Trade Regulation
29TIII Statutory Unfair Trade Practices and Con-
sumer Protection
29THI(A) In General
29Tk ] 33 Nature and Elements
29Tk 136 k. Fraud; Deceit; Knowledge
and Intent. Most Cited Cases
(Formerly 92Hk4 Consumer Protection)
Under North Carolina law, practice is unfair, for pur-
pose of unfair trade practice claim, when it offends
established public policy and is unethical or unscru-
pulous, and it is deceptive if it has a tendency to de-

ceive. West's NNC.G S A. § 75-1.1 et seq.

[18] Antitrust and Trade Regulation 29T €203

29T Antitrust and Trade Regulation
29T Statutory Unfair Trade Practices and Con-
sumer Protection
29THI(C) Particular Subjects and Regulations
29Tk203 k. Construction, Renovation, Im-
provement, and Repair. Most Cited Cases
(Formerly 92Hk6 Consumer Protection)
Manufacturer did not commit unfair trade practice
under North Carolina law in connection with home-
owners' decision to install its allegedly defective ex-
ternal cladding system on their new home, where
manufacturer made no representations or took any
actions that influenced homeowners' decision. West's
N.CGS.A. §75-1.1 et seq.

*752 Danjel K. Bryson.Lewis & Roberts, Raleigh,
NC, for Plaintiffs.

Hada V. Haulsee, David J. Mazza, Womble, Carlyle,
Sandridge & Rice, Winston-Salem, NC, for Defen-
dants.

ORDER
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BRITT, Senior District Judge.

The matter before the court is defendant Dryvit Sys-
tems, Inc.'s (“Dryvit™) 15 February 2002 motion for
summary judgment. Plaintiffs have not responded to
the motion, and the time within which to do so has
expired. Thus, the motion is ripe for disposition.

I. BACKGROUND

On or about 9 June 1995, plaintiffs and third-party
defendant NCW Development, Inc. (“NCW"™) entered
into a contract for the sale and purchase of property
and improvements located at 304 Otmoor Lane, Mor-
risville, North Carolina. See Compl. J [. Plaintiffs'
house was subsequently built by NCW, who hired
subcontractors to work on the house. See Dyrvit's
Evidence in Supp. of Mot. for Summ. J., Tab A, Pls.'
Resp. to Interrog. 18. The house was substantially
completed on or about 31 May 1996. See Compl. § 2.

Plaintiffs' house is allegedly clad with Fastrak System
4000 (“Fastrak™). See Compl. { 1. Fastrak is a Direct-
Applied Exterior Finish System (“DEFS”) that was
developed by Dryvit. See Dyrvit's Evidence in Supp.
of Mot. for Summ. J., Tab C, Aff. of William Preston
9 3. It is applied to buildings as an exterior cladding
that protects the building from weather. Fastrak con-
sists of several component parts, including Georgia-
Pacific’s Dens-Glass Gold, a non-cementitious base
coat, reinforcing mesh, and a finish coat. See id. 5.

Due to alleged defects in the DEFS cladding on their
house, plaintiffs filed the instant action in Wake
County Superior Court on 10 February 2000. Plain-
tiffs assert five claims against Dryvit: (1) negligence;
(2) gross negligence; (3) negligent misrepresentation;
(4) fraud; and (5) unfair and deceptive acts and prac-
tices. On 11 April 2000, Dryvit removed the case to
this court based on diversity of citizenship. Dryvit
subsequently filed a third-party complaint against
NCW and the DEFS applicator, D.T. Glosson Con-
struction, Inc. (“Glossen™), among other parties.
Glosson and related entities then filed a fourth-party
complaint against their subcontractor, Custom De-
signed Exteriors, Inc., on 8 November 2001.

H. DISCUSSION

A. Legal standards
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[1] Because this is a diversity action, the substantive
taw of the state of North Carolina applies to plaintiffs'
claims, but the standard for summary judgment is a
procedural matter governed by federal law. See Erie

RR Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82

L.Ed. 1188 (1938Y; Gafford v. General Elec. Co., 997
F.2d 150, 165 (6th Cir.1993). Summary judgment is

appropriate in those cases in which there is no genu-
ine dispute as to a material fact, and in which it ap-
pears that the moving party is entitled to judgment as
a matter of law. Fed.R.Civ.P. 56(c); Haavistola v.
Cmty. Fire Co. of Rising Sun, Inc., 6 F.3d 211, 214
(4th Cir.1993). When a party makes a summary
judgment motion supported by pleadings, deposi-
tions, answers to interrogatories, and affidavits, an
adverse party may not rest upon his pleadings.
Fed.R.Civ.P. 56(e). If the adverse party fails to re-
spond, “summary judgment, if appropriate, shall be
entered against him.” /d.

*733 B. Negligence claims

Plaintiffs have asserted claims against Dryvit for neg-
ligence and gross negligence. Plaintiffs generally
atlege that “[d]efendant was negligent in the design,
formulation, manufacture, production, quality con-
trol, testing, labeling, and warning of the Fastrak Sys-
tem 4000 such that this [d]efendant sold, supplied
and/or distributed products that were defective.”
Compl. § 33. Plaintiffs claim that they have incurred
damages in an amount in excess of $10,000 as a re-
sult of Dryvit's negligence. Plaintiffs also state that
they have not suffered “any damage to personal
property other than damage to the home itself as a
result of the DEFS wall cladding.” Dyrvit's Evidence
in Supp. of Mot. for Summ, J., Tab A, Pls.' Resp. to
Interrog. 10. Dryvit argues that plaintiffs have alleged
only economic losses and that, under North Carolina
law, a plaintiff may not recover for purely economic
losses in tort.

[21[31[4][5] North Carolina has adopted the economic
loss rute, which prohibits the purchaser of a defective
product from bringing a negligence action against the
manufacturer or seller of that product fo recover
purely economic losses sustained as a result of that
product's failure to perform as expected. See Moore
v. Coachmen Indus., Inc., 129 N.C.App. 389, 499
S.E.2d 772, 780 (1998); Chicopee, Inc. v. Sims Metal

Works, fnc.. 98 N.C.App. 423, 391 S.E.2d 211, 217
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(N.C.Ct. App.1990). See also AT & T Corp. v. Medi-
cal Review of North Carolina, Inc., 876 F.Supp. 91
94 (E.D.N.C.1995). Instead, such claims are gov-
erned by contract law. “The rationale for the eco-
nomic loss rule is that the sale of goods is accom-
plished by contract and the parties are free to include,
or exclude, provisions as to the parties’ respective
rights and remedies, should the product prove to be
defective.” Moore, 499 S.E2d _at 780. The North
Carolina courts have construed the term “economic
losses” to include damages to the product itself. See
id; Reece v. Homette Corp., 110 N.C.App. 462, 429
S.E.2d 768, 770 (1993). On the other hand, “[w]here
a defective product causes damage to property other
than the product itself, losses attributable to the de-
fective product are recoverable in tort rather than
contract.” Moore, 499 S.E.2d at 780.See Reece, 429
S.E.2d at 770.

Here, a question arises as to what constitutes damage
to property “other than the product itself” for the pur-
poses of the economic loss rule. In this case, plain-
tiffs claim that the use of Fastrak on their house “has
resulted in widespread and extensive moisture intru-
sion behind the faces of the house, probable deterio-
ration of the sheathing, and rotting of framing mem-
bers, doors, windows and subflooring.” Compl. § 31.
Thus, the court must determine whether this water
intrusion, sheathing deterioration, and rotting consti-
tutes “other” property damage which would render
the economic loss doctrine inapplicable.

[6][7] The North Carolina courts have indicated that
when a component part of a product or a system in-
jures the rest of the product or the system, only eco-
nomic loss has occurred. See, e.g., Moore, 499 S.E.2d
at 780 (damage to recreational vehicle caused by
faulty component constituted economic loss with
respect to negligence claims brought against compo-
nent manufacturer); Gregory v. Atrium Door & Win-
dow Co., 106 N.C.App. 142, 415 S.E.2d 574, 575
(1992} (water damage to flooring caused by malfunc-
tioning and deteriorating doors constituted economic
loss), Chicopee, Inc., 391 S.E.2d at 216-17 (damage
to drying ranges caused by explosion of component
pressure vessels was economic loss that was not re-
coverable in a negligence action against the manufac-
turer of the component parts). Furthermore,
other*754 jurisdictions have concluded that a defec-
tive building creates only economic loss, even if the
particular defect causes damage to other parts of the
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structure. See, e.g., Cafloway v. City of Reno,_993
P.2d 1259, 1268-69 (Nev.2000), and cases cited

therein; Casa Clara v. Charley Toppino & Sons, Inc.,
620 So.2d 1244, 1247 (Fla.1993) (allegedly defective
concrete became an integral part of finished house
and thus did not injure “other” property); Northwest

Arkansas Masonry, Inc. v. Summit Specialty Prods,,
Inc, 31_P.3d 982, 987-88 (Kan.Ct.App.2001). See

alsoRestatement (Third) of Torts: Products Liability
§ 21 cmt. e (1997) (when a product or system is

deemed to be an integrated whole, courts treat dam-
age caused by a component part as harm to the prod-
uct itself for purposes of economic loss doctrine).

Here, Dryvit's DEFS cladding is an integral compo-
nent of plaintiffs' house. The damage caused by the
allegedly defective Fastrak therefore constitutes dam-
age to the house itself. No “other” property damage
has resulted, and plaintiffs have suffered purely eco-
nomic losses. Thus, plaintiffs' negligence claims
against Dryvit are barred by the economic loss rule,
and Dryvit is entitled to summary judgment on those
claims.

C. Misrepresentation-based claims

Plaintiffs assert three misrepresentation-based causes
of action against Dryvit: negligent misrepresentation,
fraud, and unfair trade practices. Plaintiffs’ claims are
based on allegations that “Dryvit made misrepresen-
tations to general contractors and to the public in
general regarding the quality of the Fastrak System
4000 and its performance as exterior cladding.” Dyr-
vit's Evidence in Supp. of Mot. for Summ. J., Tab A,
Pls." Resp. to Interrog. 24. In addition, plaintiffs as-
sert that Dryvit *“failed to disclose problems associ-
ated with the Fastrak System 4000.” /d See afso
Compl. 1 62, 63. Dryvit contends that it is entitled to
summary judgment with respect to all three causes of
action because there is no evidence to support essen-
tial elements of plaintiffs' claims.

1. Negligent misrepresentation

The tort of negligent misrepresentation has been de-
fined in North Carolina as follows:

One who, in the course of his business, profession
or employment, or in any other transaction in
which he has a pecuniary interest, supplies false in-
formation for the guidance of others in their busi-
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ness transactions, is subject to liability for pecuni-
ary loss caused to them by their justifiable reliance
upon the information, if he fails to exercise reason-
able care or competence in obtaining or communi-
cating the information.

Forbes v. Par Ten Group, Inc., 99 N.C.App. 587, 394
S.E.2d 643, 648 {1990). See Raritan River Steel Co.
v. Cherry, Bekaert & Holland 322 N.C, 200, 367
SE2d_609, 612 (1988), reversed on other
grounds,329 N.C. 646, 407 S E2d 178 (1991) (“[t]he

tort of negligent misrepresentation occurs when a
party justifiably relies to his detriment on information
prepared without reasonable care by one who owed
the relying party a duty of care”). Thus, plaintiffs
must show that Dryvit provided false information to
them regarding the DEFS cladding and that they jus-
tifiably relied on that information to their detriment.

[8] Here, plaintiffs have offered no evidence from
which a reasonable fact finder could conclude that
Dryvit made any verbal or written misrepresentations
to plaintiffs. In their responses to Dryvit's interroga-
tories, plaintiffs state that they “have not spoken with
anyone from Dryvit regarding the DEFS wall clad-
ding *755 on their home.” Dyrvit's Evidence in Supp.
of Mot. for Summ. J., Tab A, Pls." Resp. to Interrog.
16. Plaintiffs also state that they “do not recall being
provided any documents or videotapes describing the
DEFS wall cladding.” /d, Pls.' Resp. to Interrog. 15.
Plaintiffs further state that they “have never been
provided with any information, instructions, or rec-
ommendations regarding the maintenance of DEFS
from the builder, seller, or DEFS installer,” Id, Pls.'
Resp. to Interrog. 17. Because plaintiffs have not
provided any evidence to show that Dryvit made any
affirmative misrepresentations to them, Dryvit is enti-
tled to summary judgment on plaintiffs’ negligent
misrepresentation claim. See Forbes, 394 S.E.2d at
649 (upholding the entry of summary judgment in
favor of certain defendants on negligent misrepresen-
tation claim where plaintiffs “raised no material issue
of fact to show any misrepresentations to them by
th[ose] defendants™).

2. Fraud

[91[10] The essential elements of actionable fraud
are: (1} false representation or concealment of a ma-
terial fact; (2) reasonably calculated to deceive; (3)
made with intent to deceive; (4) which in fact does
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deceive; and (5) resulting in damage to the injured
party. See Ragsdale v. Kennedy, 286 N.C. 130, 209
S.E2d 494, 500 (1974); Helms v. Holland, 124
N.C.App. 629, 478 S.E2d 513, Si6 (1996). “[A]
plaintiff may prove fraud by alleging facts which
establish a false representation or concealment of a

material fact.” Stamm v. Safomon, 144 N.C.App. 672,
5351 S.E2d 152, 157 (2001). Plaintiffs' fraud claim
against Dryvit cannot succeed. First, because the
court has already determined that plaintiffs have pro-
vided no evidence to show that Dryvit made any ver-
bal or written misrepresentations to them, the court
likewise concludes that plaintiffs' fraud claim cannot
succeed to the extent that it is based on misrepresen-
tations that Dryvit allegedly made to them. Cf
Carlson v. Branch Banking & Trust Co., 123
N.C.App. 306, 473 S.E.2d 631. 637 (1996) (uphold-
ing directed verdict in favor of defendant on fraud
claim where “[d]efendant made no representations to
plaintiffs with respect to the transaction™).

[L1]f12] As additional support for their fraud claiin,
plaintiffs allege that “[d]uring the course of market-
ing and promoting Fastrak System 4000, [d]efendant
has made numerous material misrepresentations to
builders, trade associations, governmental entities,
and [d]efendant's customers concerning the suitability
of Fastrak System 4000 for use as an exterior clad-
ding on structures.” Compl. § 62. The court has been
unable to find any North Carolina cases in which a
plaintiff has been permitted to recover on a fraud
claim for misrepresentations that were made to third
parties. However, even if plaintiffs could pursue such
a cause of action, their claim would fail because they
have produced absolutely no evidence to show that
they actually relied on Dryvit's alleged misrepresen-
tations to any third parties. See Pitts v. American Sec.
Ins. Co., 144 N.C.App. 1, 550 S.E.2d 179, 189 n. 8
(2001) (*[t]o recover in an action for fraud in Notth
Carolina, a Plaintiff must show actual reliance™);
Pleasant Valley Prommenade v. Lechmere, Inc., 120
N.C.App. 650, 464 S.E.2d 47, 57 (1995). “Actual
reliance is demonsirated by evidence plaintiff acted
or refrained from acting in a certain manner due to
defendant's representations.” Pleasant Valley Prome-
nade, 464 S.E.2d at 57. Here, plaintiffs’ complaint
states only a general conclusion that actual reliance
on Dryvit's misrepresentations existed. *756See
Compl. § 66. Plaintiffs' complaint is completely de-
void of allegations that they actually read or heard the
misleading statements that were allegedly made to
third parties or that they knew of the existence of
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such misrepresentations at the time they decided to
use Dryvit's DEFS cladding in the construction of
their home. Thus, plaintiffs' claim for fraud fails to
the extent that it is based on misrepresentations that
Dryvit allegedly made to third parties.

[13][14][15] Plaintiffs' fraud claim also fails to the
extent that it rests on allegations of fraudulent con-
cealment. Plaintiffs allege in their complaint that
Dryvit “failed to disclose material facts to ... builders,
trade associations, governmental entities, customers,
and other persons regarding problems with Fastrak
System 4000.” Compl. § 63. “A duty to disclose ma-
terial facts arises ‘[w]here material facts are accessi-
ble to the vendor only, and he knows them not to be
within the reach of the diligent attention, observation
and judgment of the purchaser.” ” Everts v. Parkin-
son, 147 N.C.App. 315, 555 SE2d 667, 674

(N.C.Ct. App.2001) (quoting Brooks v. Ervin Constr,

Co., 253 N.C. 214, 1i6 S.E.2d 454, 457 (1960} {em-
phasis omitted)). See Ragsdale, 209 S.E.2d at 501.

“In other words, in order to establish fraud based on a
seller's failure to disclose material defects, a buyer
must, in part, show that the material defects were ‘not
discoverable in the exercise of the buyer's diligent
attention or observation.” ” Everts, 555 S.E.2d at 674

(quoting Carver v. Roberts, 78 N.C.App, 511, 337
S.E.2d 126, 128 (1985)). Here, plaintiffs have neither

made any allegations nor produced any evidence to
show that the alleged defects in the DEFS cladding
were not discoverable in the exercise of diligent at-
tention or observation by plaintiffs or by any third
parties. As a result, plaintiffs cannot establish that
Dryvit had a duty to disclose the alleged defects to
them or to the third parties set forth in the complaint.
Cf. id_at 675. Thus, the court concludes that there is
no basis upon which plaintiffs' claim for fraud can
survive Dryvit's motion for summary judgment.

3. Unfair trade practices

[16]{17] In order to establish a claim for unfair trade
practices under N.C. Gen. Stat. § 75-1.1 ef seq, a
plaintiff must show that (1) defendant committed an
unfair or deceptive act or practice; (2) the action in
question was in or affecting commerce; and (3) the
act proximately caused injury to the plaintiff. See
Dalton v. Camp, 353 N.C. 647, 548 S.E.2d 704, 711
(20001); Pleasant Valley Pronienade,_464 S.E2d at 58
(to establish a prima facie case for unfair trade prac-
tices, a plaintiff must show that it suffered actual in-
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jury as a proximate result of defendant’s misrepresen-
tations). A practice is unfair when it offends estab-
lished public policy and is unethical or unscrupulous,
and it is deceptive if it has a tendency to deceive. See
Dalton, 548 SE2d at 711.

[18} Having already determined that plaintiffs have
failed to produce any evidence to show that Dryvit
committed any acts of negligent misrepresentation or
fraud, the court likewise concludes that no claim for
unfair trade practices exists on those grounds. In
short, there is no evidence that Dryvit said or did
anything, or failed to say or to do something, that
influenced plaintiffs' decision to clad their home with
Fastrak in any relevant way. Cf Pleasant Valley
Promenade, 464 S.E.2d at 58 (defendant was entitled
to directed verdict on plaintiff's unfair trade practices
claim where plaintiff “did not sufficiently demon-
strate actual reliance on [defendant's] misrepresenta-
tions, and therefore, *757 failed to provide the requi-
site causal connection™). Therefore, as a matter of
law, plaintiffs cannot prove an essential element of
their unfair trade practices claim, and summary
judgment for Dryvit is appropriate.

I1I. CONCLUSION

For the foregoing reasons, Dryvit's motion for sum-
mary judgment is GRANTED, and plaintiffs' claims
against Dryvit are DISMISSED.

E.D.N.C.,2002,
Wilsen v. Dryvit Systems, Inc.
206 F_Supp.2d 749

END OF DOCUMENT

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



